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[bookmark: _Toc225164651]INTRODUCTION:
Section 38 of the Highways Act 1980 provides Local Authorities with the powers to enter into an agreement to adopt and thereafter maintain (at public expense) newly constructed roads, footways, footpaths, cycle lanes, cycle tracks and other areas constructed by a third party by way of the formal agreement.

Before entering into a Section 38 Agreement, the Local Authority will require that developers (or landowners where this is different) obtain full planning permission for the development from the relevant planning authority. If the developer is not the landowner, then the landowner can become party to the Section 38 Agreement for the purposes of dedicating the land required. 

Similarly, a third-party landowner may need to become party to the Section 38 Agreement to grant a deed of easement to the local authority for drainage or access purposes. Some agreements can be held up significantly due to third party landowner issues. It remains the developer's responsibility to negotiate and secure all necessary agreements, rights etc. with such third parties, and pay all required fees or sums as such third parties may require for such rights or easements. 

It should be noted that, where the developer is unable to obtain absolute title, or where there are charges/difficulties with the title that are unacceptable to the local authority such that the land cannot be dedicated appropriately for highway purposes by the developer, the roads may well remain private streets (not be adopted into the public highway to be maintained at public expense). 

The Highway Authority (the Council) has no power to insist that a developer enter into a S38 agreement and there is no legal mechanism to force the adoption process. However, many developers see the adoption process as a preferred option as this adoption process can be lengthy if it takes place after a road is completed, in which the Council will not be held responsible for the ongoing maintenance.

Not all streets or roads are suitable for adoption, nor do all residents or developers wish or require their roads to become formally adopted and maintained at public expense. Until roads are adopted, the developer and/or an appointed management company will remain the streets works manager. Their responsibilities include all legal responsibilities and liabilities in respect of other users’ accident claims.






[bookmark: _Toc225164652]GUIDANCE NOTES:
The purpose of this document is to guide potential developers through the process of 
establishing a Section 38 Agreement with the Council. It is intended to ensure all highway works are delivered to the agreed standard and required specification as outlined in this guidance document. 

(Alongside this document, you will also find the “Highway Adoptions S.38 Process Guide” and the “Highway Adoptions S.38 APPLICATION Form”)



[bookmark: _Toc225164653]THE ADOPTED HIGHWAY:
Where a road has been formally ‘adopted’, the Council will be responsible for maintaining and repairing it at public expense. Until such time that a road becomes adopted, responsibility for the repair and maintenance will remain the responsibility of the developer/landowner. 

The adoption status of any street in the Rotherham borough can be viewed via our online mapping system via the following link:

https://maps.rotherham.gov.uk/intranet9/ 

A full list of Streets and maintenance responsibilities are kept on the National database, managed by Geo-place and can be found at;  

https://www.findmystreet.co.uk/ 


[bookmark: _Toc225164654]PRIVATE STREETS:
Private streets are ‘un-adopted’ and/or roads that are not maintained at public expense which means that the Council is not responsible for cleaning and repairing them. Usually, the landowner or the owners of the properties fronting the street are responsible for its repair and maintenance. The term ‘private street’ simply deals with maintenance liability. However, a private street may still be subject to public highway rights.

The Council will not adopt existing private streets if they’re in poor condition, for example if they don’t have pavements, drainage or street lighting. The Council will only adopt new private streets where they have been constructed in accordance with the RMBC Highway Specification, and in all respects to the satisfaction of the Council.

Where a road has been constructed without a S38 Agreement, the owner can request the Council to adopt it by serving a notice on the Council under Section 37 of the Highways Act 1980. Having an existing road adopted can be a long and can be lengthy and expensive, often costing several thousand pounds. The owner of the road will need to satisfy the Council that the road has been constructed to the agreed Council standard and will have to meet all the Council’s costs in carrying out any inspections, testing of materials, surveys etc.

If you are a resident who lives on a private road, it is usually your responsibility to maintain it. For more information or to make a request, please contact our Highway Adoptions team at the following address:
HighwayAdoptions@rotherham.gov.uk 

Before you submit your request

You would need to:
· check that there is no existing road adoption agreement (RMBC can verify the current adoption status).
· ensure all the owners and residents agree to have the road adopted. This will need to be a written legal agreement submitted to the Council.
· ensure that your roads are served off the existing adopted highway network (RMBC can verify the current adoption status). 
· accept the total cost of any/all remedial works required.

You also need to consider the expense of road construction. We will need to check that you have enough funding to complete the works before it begins.

Setup a Street Management Committee (SMC)
Residents can setup a Street Management Committee (SMC) to ensure a street is upgraded to our adoptable specifications (including the layout and geometry of the road).
All construction for the road would need to be paid for by the SMC, including:
· design
· planning
· legal costs
For more information, please contact the Highway Adoptions Team via the following address:
HighwayAdoptions@rotherham.gov.uk 

[bookmark: _Toc225164655]SECTION 38 AGREEMENT PROCESS:
Applications to enter into a S38 Agreement should be made to the Council as soon as practicable during the planning process, ideally at the pre application stage. 

Section 38(6) of the Highways Act 1980 says: “An agreement under this section may contain such provisions as to the dedication as a highway of any road or way to which the agreement relates, the bearing of the expenses of the construction, maintenance or improvement of any highway, road, bridge of viaduct to which the agreement relates and other related matters as the authority making the agreement think fit”.

Planning permission may be required for any change in layout of the road. Check if planning permission is required by contacting the Local Planning Authority via the following address:
DevelopmentControl@rotherham.gov.uk

Once planning permission is granted, the agreed highway layout will only be regarded as a general arrangement and may be subject to change as a consequence of any subsequent technical, and statutory requirements.

Proof of land ownership is required to ensure that all parties with freehold or leasehold interests in the land enter into the Section S38 Agreement and consent to its terms.

The Section 38 Agreement will set out the following: 

· Details of the proposed highway layouts, designating which are to remain private and which are to be presented for adoption
· Developer’s liability
· RMBC’s fees and charges
· Arrangements for dealing with statutory undertakers, connections of existing services and grants of rights for drainage
· Arrangements for dealing with traffic regulation orders, consultation, street lighting, traffic signals and road safety audits 
· Arrangements for dealing with all necessary notices to allow works to be undertaken on or adjacent to the Adopted Highway
· Arrangements for design checks and technical approvals 
· Scope of Part 1 and Part 2 works, inspection procedures, and certification
· Developer obligation during the maintenance period

You would need to send us engineering drawings for the layout and construction works with a request for the S.38 Agreement Application Form.

We will charge for the process of commencing the agreement, checking and approving the drawings plus continued support throughout the process. This cost is charged at £2,500 as of April 2025, subject to annual review.
 
When we receive your application, and paid all the initial fees, we'll allocate it to an Officer for a technical review in accordance with:
· legislation
· national guidance
· our adoptable standards

You must contact all of the relevant Statutory Undertakers (for example, utility companies) and get quotes for all the installation and construction. This could include:
· changes to utility company plants and assets, for example:
· telephone lines
· electric cables
· sewers
· fibre optics
· equipment they use

You would need to pay for these services.

· If your development needs a street lighting design, there will need to be a separate street lighting design review. 
· If your development has or needs traffic signals, there will need to be a separate traffic signals design review.
· If your development has or needs structures, there will need to be a separate structures design review.

Following approval, one months’ notice is required before works can commence on site.
After construction a 12-month maintenance period commences. All identified remedials must be made good including any defects that emerge during that period - to the satisfaction of the Council.
For the Section 38 Agreement, electronic PDF copies of the adoption layout plan must be submitted to the Council.
The layout plan should be sized at A1, drawn to 1:500 scale and incorporate a location plan, drawn to either 1:1250 or 1:2500 scale, as appropriate. The location
plan should show the outline of the new roads by a broken line and the boundary of the land in the ownership of the applicant defined by red edging.
For Technical Approval, the following information is required: 
· Site Layout Plan 
· Proposed Highway Adoption Plan 
· Surface Finishes Plan
· Road Construction details 
· Typical cross-sections 
· Surface Water and drainage Layout
The following details should be shown on the layout plan: 
· The layout of any proposed dwellings with plot numbers and driveways 
· Details of sewers and surface water drains (private and highway) 
· Landscaping details 
· A typical cross section showing the construction to be used
· Signing and road marking details
· Kerbing details 
· Retaining wall details and other highway structures
· Carriageway and other associated dimensions
· Junction visibility and forward visibility splays
· Horizontal and vertical alignment 
· Street lighting
· Traffic calming features
· The number and positions of any grit bins
The typical cross sections are required along all roads at 30m intervals where the adjoining site levels or adjacent cross section varies +/- 0.30metres. Sections should extend at least 4.0m from the back of the proposed highway boundary.
Longitudinal Sections should show existing and proposed levels, gradients, vertical curves, surface water and foul drainage, manholes etc. pipe and pipe bedding classifications should also be shown for any highway drainage. Upon satisfactory drawings being provided and agreed, the Council then requires a full set of plans/drawings, coloured in accordance with the following schedule. These are to be included in the Section 38 agreement: 
· Site boundary - Edged in red 
· Carriageways - Brown 
· Footways and footpaths - Yellow 
· Highway drainage including gullies and gully connections - Blue 
· Highway verges and adoptable landscape areas - Green 
· Pedestrian crossings/barriers etc. - Black 
· Drainage easements - Hatched Black 
· Highway Retaining walls - Black 
Please note that drainage works which are covered by a separate agreement under Section 104 of the Water Industry Act 1991 should not be coloured.
In order to process through to our legal department, we will require the following:
· Name and address of the developer and Company Registration Number 
· Name and address of the freeholder and Company Registration Number 
· Name and address of the guarantor for the Bond and Company Registration Number 
· Plots numbers
· Drawing/plan numbers/reference
· The person/solicitor dealing with the Agreement on behalf of the developer 
For all S.38 works, inspections or applications, please contact us via the following address: 
HighwayAdoptions@rotherham.gov.uk 


[bookmark: _Toc225164656]SECTION 278 WORKS:
Section 278 of the Highways Act 1980 enables a highway authority to enter into an agreement (S278 Agreement) with a third party to deliver improvements to the existing public highway. A S278 Agreement is usually necessary where planning permission has been granted for a development that requires improvements, or changes, to the existing publicly maintained highway.
A Section 278 Agreement typically covers works such as:
· New junctions, with or without traffic lights
· Roundabouts
· Right turn lane
· Improved facilities for pedestrians and cyclists
· Improvements to existing junctions
· Traffic calming measures
· Widened carriageway and/or footway
· Changes to existing or introduction of new traffic restrictions

The adopted highway is an asset which is maintained at the public expense. The Council, as the Highway Authority, has a statutory duty to ensure the highway is maintained and in a safe condition for the public to use. Therefore, any works which interfere with the highway must be properly regulated. The developer will be responsible for funding the full costs of the works, including: 
· The design check by the Council’s Highways Officer
· Commissioning and responding to any required safety audits
· The costs of any land acquisitions
· Site inspections by the Council’s Highways Officer
· Costs incurred for temporary traffic management
· The Council’s legal fees 
· A contribution, in certain circumstances, towards the increased maintenance liability of the Council as a consequence of the works
· All statutory notifications and the costs of any works to statutory undertaker’s apparatus. 
The developer will also need to provide a surety or cash deposit to guarantee the carrying out of the developer’s obligations, have suitable public liability insurance and indemnify the Council against any costs claims or actions against it as a consequence of the works.
Currently, in all cases, the Council authorises the developer to undertake S278 works using their appointed contractor.

For more information please contact:
HighwaysDC@rotherham.gov.uk 



[bookmark: _Toc225164657]NOTICES, PERMITS, LICENCES & OTHER AGREEMENTS:
Where it is proposed to carry out any work on the public highway the Developer will need a number of other consents, namely:
(i) Permit Scheme Notice (Traffic Management Act 2004 – Part 3)

The developer must apply to the Council for a permit to undertake any works or any enabling works such as ‘trial holes’ on the Adopted Highway in advance of the works starting. This is required to coordinate all planned works on the highway to minimise disruption. The application will be made initially to the Highways Adoptions S38 Engineer who will liaise with the Council’s Streetworks Management team to lodge the permit applications and receive notification of approval.
The advance notice period varies due to the size, scope and duration of the activities being undertaken. The main activity designations are:
· Major Activities
· activity duration (11 days or more)
· initial notice period (3 months for Provisional Advance Authorisation); and
· permit application (10 days before starting on site)
· Standard Activities
· activity duration (4 to10 days); and
· notice period (10 days before starting on site).
· Minor Activities
· activity duration (3 days or less)
· notice period (3 days before starting on site)
· Immediate Activities
· activity definition – emergency
· notice period (within 2 hours with explanation why)
Other consents that may be required are:
(ii) Section 171 Licence (Highways Act 1980)

Before any works are carried out on or adjacent to the Adopted Highway the Developer must obtain a licence from the Council (section 171 Licence). This licence permits the Developer and his contractors to undertake works on or adjacent to the highway with the approval of the Council acting as the Highway Authority. These are obtained direct from the Councils Network Management team.

(iii) Section 14 (1) Traffic Regulation Act 1984

If it is necessary to close the Adopted Highway or introduce a speed limit or other restriction temporarily to enable the works to be carried out safely the Developer must make a separate application to the Council for a Temporary Traffic Regulation Order (TTRO). Similarly, these are obtained from the Council’s Network Management team who need a minimum of 8 weeks’ notice.

(iv) Section 184 Licence (Highways Act 1980)~

A S184 Agreement is appropriate where a developer intends to construct an access on to the adopted highway of a higher specification than a simple dropped footway or verge crossing, such as “bell mouth” junctions or heavy-duty industrial types of access - and that such works are the only works required within the highway to enable a development.

If a developer requires the construction of a new site access or requires alterations to an existing site access in advance of the main works under a S278 or S38 Agreement, the Developer must obtain prior approval of the Council under section 184 of the Highways Act 1980. In certain circumstances planning approval may also be required. The scope of these works may, in some instances, be extended to cover other minor works like re-positioning a road gully or a street lighting column.

The Council will check the Developer’s design and inspect the S184 works. The Developer will pay all the Council costs associated with the licence.

(v) Section 50 Licence - New Roads & Street Works Act 1991 (NRASWA)

If a development requires works within the adopted highway to excavate or break through it to work on or install new apparatus, the Developer must apply to the Council for a Section 50 Licence (NRASWA).

When applying for a Section 50 Licence (S50) the Developer must be aware of the following:
· Those granted a S50 Licence become "works undertakers" (for the purposes of NRASWA), and because of that take on responsibility for carrying out the duties and responsibilities imposed by the Act and its associated Codes of Practice.
· If the Developer is unfamiliar with the NRASWA requirements they must appoint a contractor with the proper knowledge and accreditation, who can ensure that the works are conducted properly. An appointed contractor lacking the proper knowledge or accreditation will not be allowed to work within the Adopted Highway.
· Within NRASWA, as the licence holder the Developer may incur financial penalties if they do not meet the necessary statutory duties and licence conditions. This liability cannot be delegated to any other person or organisation.
· The requirement to get a S50 Licence applies to any person or organisation (other than anyone acting under a statutory right) who wishes to place, retain and subsequently inspect, maintain, adjust, repair, alter, or renew apparatus or change its position, or remove it from the highway. This includes drains, cables, ducts, sewer pipes, water and gas pipes under, over, across, along, or upon the Adopted Highway.
· The Developer must apply for a S50 Licence prior to the proposed works start. The guidance given here does not describe all the requirements of the licence.

(vi) Section 58 Notice (New Roads & Street Works Act 1991)

The Council will on behalf of the Developer in advance of any proposed works on the adopted highway give the relevant notice to all Statutory Undertakers in advance of any proposed works on particular streets to ensure recently resurfaced or reconstructed streets will not be affected by subsequent works undertaken by others. Notification should be submitted as soon as the scope of the required S38 works is known. The longer the notice period the more likely any programmed statutory undertakers works can be accommodated to suit the Developer’s programme of delivery.

The period of time from the completion of the works when other works cannot be undertaken depends upon the classification of the street and its traffic sensitivity designation.
For more information please contact:
streetworksenforcement@rotherham.gov.uk 


[bookmark: _Toc225164658]Surety/Bond:
The Developer must provide a surety or bond payable to the Council, sufficient to cover the full cost of the Section 38 highway works. This bond serves as a financial guarantee, ensuring that the Council—and ultimately taxpayers—do not bear any costs if the Developer fails to complete the works.
In the event the Developer defaults, the Council can call on the surety/bond and use the monies to complete the works itself at no additional cost to the taxpayer and the public purse.
Cash deposits are accepted as an alternative to a surety/bond for schemes.
The value of the surety/bond will be reduced incrementally in accordance with the table below:
	STAGE
	BOND REDUCTION AMMOUNT

	Part 1 Certificate
	50%

	Part 2 Certificate (maintenance cert)
	25%

	Final Certificate
	0%



[bookmark: _Toc225164659]COMMUTED SUMS:
Commuted Sums are necessary when any development increases the Council’s future maintenance liability. Typical circumstances where this may occur are:
· Maintenance costs for any construction that is not required for the safe and satisfactory functioning of the Adopted Highway (including alterations to the existing highway which are only required to serve the development) with no general benefits.
· Maintenance costs for additional features, such as highway structures, additional street lighting, traffic signal installations, non-essential street furniture/ fencing/walls, public transport infrastructure and landscaping.
· Additional maintenance costs for permitted alternative materials and features, for example, higher quality paving materials, bespoke street furniture, exceeding the Council’s standard specification.
· Provision of Sustainable Drainage Systems (SuDs) such as flow-attenuation devices, swales.
 
Developers should discuss the requirement for commuted sums with the Council, ideally during preplanning application discussions, in advance of a formal Planning Application being submitted.
The Commuted Sums need to reflect the date of the agreement and the date of the maintenance items being included to ensure that the need to apply any necessary index linking in respect of the date of the S38 Agreement has been applied.

[bookmark: _Toc225164660]FEES AND CHARGES:
The Developer must pay the costs which the Council incurs in the preparation, completion and administration of the S38 Agreement, which will include the following: 
· Application fee
· Preparing, executing and managing the Agreement
· Design Checks
· Technical Approval
· Inspecting the works on site

[bookmark: _Toc225164661]APPLICATION FEE:
RMBC currently charge a non-refundable application fee of £2,500 which is payable when submitting the application form. This fee will not be returned if the scheme is aborted. 
[bookmark: _Toc225164662]INSPECTION FEES:
The charge for administration, design checks and site inspection is currently charged at 7.5% of the estimated bond cost of constructing the new road works. This is calculated by the Council and must be paid prior to the Council commencing any S38 related activities or works.
The 7.5% fee does not include costs associated with checking/approving/input to: 
· Highway Structures
· Street Lighting
· Traffic Signals (Civil & Electrical) works and equipment
· SUDS, and non-standard surface water drainage proprietary systems
· Geo-technical approval or inspection 
· Conducting surveys for inventory information
· Undertaking Road Safety Audits 
Additional fees for the services above shall be based on “actual costs” incurred on a time related basis. If more than 2 years elapses after issue of the Part 1 Certificate, without the Part 2 Certificate being issued, RMBC will charge a further fixed fee (4.5% of Bond) for additional administration and inspection work.

[bookmark: _Toc225164663]LEGAL COSTS:
The developer is required to pay the Council’s legal costs in the preparation and completion of the S38 Agreement, which is currently charged at £1,500 The sum of which is payable prior to completion of the S38 Agreement.

[bookmark: _Toc225164664]TRAFFIC MEASURES:
Where a development requires changes to an existing Traffic Regulation Order (TRO), creation of a new TRO, or provision of a temporary TRO to facilitate the works, the Developer must pay all of the costs incurred by the Council in the preparation of the scheme, consultations and publication of the proposals. As this is subject to public consultation the outcome cannot be guaranteed. Where objections are received to the proposed TRO which officers are unable to resolve the objections must be reported to the Council’s Cabinet for a decision whether to proceed, change or abandon the proposals all together. 

[bookmark: _Toc225164665]HIGHWAY DESIGN:
Developers should have access to the Council’s: 
· South Yorkshire Residential Design Guidance document
· Manual for Streets
· the Design Manual for Roads and Bridges (DMRB)
· South Yorkshire ‘Specification of Construction Materials and Standard Construction Details’ document 
· or any subsequent relevant document. 
The Developer shall ensure that S38 highway works are designed in accordance with these documents as appropriate to ensure the proposals are acceptable to the Council. Departures from these standards should be clearly highlighted in any design submissions.
Some works within the existing adopted highway are reliant upon the confirmation of associated Traffic Regulation Orders (TRO’s) and these are subject to their own consultation and legal processes and are separate to any previous planning consultations. They can be new orders or amendments to existing orders and are required for changes to speed limits, prohibited movements, weight restrictions, waiting restrictions (yellow lines) weight limits, bus lanes and clearways. 
The success of a TRO is not guaranteed. The potential time to determine a TRO can be protracted due to the consultation process and can be typically 6 to 9 months. A similar process applies to the installation of controlled pedestrian crossing, and traffic calming features such as road humps or speed tables, where notices are served under the Highways Act 1980. 
TRO’s amending speed limits should be appropriate for the layout and environment being proposed and be ‘self-enforcing’ in that the driver’s perception of what is a safe speed matches the speed limit.

[bookmark: _Toc225164666]HIGHWAY STRUCTURES DESIGN:
If the development includes a structure where any of the following apply:
· Where the structure will be offered up for adoption
· Where the structure supports or is supported by the Adopted Highway
Then structural details must be submitted to the Council for Technical Approval, in line with the procedures set out in the Design Manual for Roads and Bridges.

[bookmark: _Toc225164667]STREET LIGHTING DESIGN:
The street lighting works required to illuminate the Adopted Highway can be designed, installed and commissioned by the Council under a separate arrangement made directly with the Council’s Street Lighting team. The Council will undertake the street lighting design and liaise with the developer during this process.

For more information please contact:
Streetpride.Slams@rotherham.gov.uk


[bookmark: _Toc225164668]TRAFFIC SIGNALS DESIGN:
Where traffic signals are required, the design will be undertaken by the Developer as part of the S38 agreement.

[bookmark: _Toc225164669]CONSTRUCTION PHASE - GENERAL:
The Council will not permit any works to commence on the Adopted Highway until the following processes and procedures have been completed:
· All Statutory procedures
· All non-statutory consultation processes
· Design and check certificates provided for structure(s) within/abutting highway works
· Technical Approval granted for all Design elements
· Road Safety Audits (reports submitted up to and including Stage 2 and approved)
· All necessary deposits/payments and commuted sums made to the Council
· Section 38 Agreement signed by all parties including the surety/bond
· Surety details have been provided
· Written confirmation that Developer has contacted the Health and Safety Executive where applicable
· All pre-construction details required

The Council will give the Developer approval to commence the highway works and agree a construction programme with the Developer that balances the needs of stakeholders, local businesses and residents. The Council will issue a Provisional Certificate to the Developer on agreement that highway construction works have been completed. 
The Developer is responsible for any remedial works and maintaining the works. The twelve-month maintenance period starts from date of issue of the Provisional Certificate. 
The Council will issue a Final Certificate to the Developer at the end of the maintenance period subject to the Contractor correcting any outstanding defects. 
The issue of the Provisional Certificate and the Final Certificate has implications for the Developer with regard to the safety of the completed works and fulfilling their planning obligations.
Note: Any resurfacing of the existing highway must be the minimum width to the centre line. No patches or shorts strips will be accepted. The extent of the surfacing will be agreed at design check.

[bookmark: _Toc225164670]CONSTRUCTION PHASE – STREET LIGHTING:
RMBC must be allowed access to the site when required at all reasonable times to install cables, ducts, poles or other apparatus associated with the installation.
Where the supply and installation of the street lighting works are undertaken by the Council, it will be undertaken to fit in with the development’s construction programme.

[bookmark: _Toc225164671]CONTRACTOR APPROVAL:
All highway works must be carried out by a Contractor, including any sub-contractor, who has relevant experience and capabilities.
Where the Council has no previous experience of a Contractor’s work, the Developer may be required to provide the Council with satisfactory references, and examples of similar work successfully completed to the satisfaction of another Highway Authority.
We recommend that the Developer only considers employing experienced and competent Contractors to avoid abortive works and subsequent delays.

[bookmark: _Toc225164672]START OF WORKS:
The Developer must give the Council a minimum of 2 weeks advance notice, in writing, of the intended start date on site.
Construction of any work on site must not start until the Developer has met all of the following conditions: 
· Section 38 agreement signed
· All necessary fees and charges paid to the Council
· Written confirmation that an adequate Bond of Surety is in place
· Written confirmation that the Developer will pay all Commuted Sums
· Written confirmation that the Developer has notified the HSE that he is the Client for the development 
· Statutory procedures completed
· Non-statutory consultation processes completed
· Design checks satisfactorily completed
· Technical approvals given for structures within/abutting the highway
· The Council’s S38 Engineer has been provided with approved construction drawings for site inspections 
· The Council has been provided with adequate information to enable the contractor to be approved
The Council will not inspect any of the works until the above conditions have been met. Any works constructed before this time will be subject to retrospective inspections at the developer’s expense, which may include excavations to expose construction depths and materials used.

[bookmark: _Toc225164673]SITE INSPECTIONS:
The Developer is responsible for the day-to-day supervision of the construction of these works. 
The Council will inspect the works to check that they are being constructed in accordance with the approved drawings and to the appropriate specification.
Sufficient advance notice must be given to the Council’s Inspector for any item of adoptable highway work being constructed on site and requiring approval. The Inspector must be given access to the highway works at all times. 
If unforeseen issues arise, the Council’s Officer will discuss possible solutions, but it is the responsibility of the Developer to instruct the S38 highway works contractor, and make sure that the works are satisfactorily completed in accordance with the Council’s requirements and agreed plans.
It is the responsibility of the Developer’s contractor to provide, at their own expense, detailed laboratory reports or material analysis as requested by RMBC’s Engineer. The Developer’s contractor must be able to prove the technical suitability of any proposed construction material.

[bookmark: _Toc225164674]COMPLETION OF HIGHWAY WORKS:
It is the Developers responsibility to complete all of the work included in the S38 Agreement to the satisfaction of the Council.  
In order to safeguard the interests of householders and highway users, the Council expects the Developer to ensure that the highway works are completed, either:
· within 6 months after all buildings fronting or served by the highway works are completed; or
· within 24 months after completion of the S38 agreement whichever is sooner. The Developer must then ensure that adoption takes place within a reasonable period of time to minimise any potential risks or inconvenience to residents. 
Where the Developer does not complete the highway works within the specified timescales, he must seek approval to an extension of time from both the Council and any Surety. Where an extension of time is agreed, the Council will charge extra fees towards additional administrative and inspection/supervision costs. At a rate of (4.5% of the Bond) 
If the Developer does not complete the highway works in accordance with the Agreement or any authorised extension of time the Council reserves the right to use the Bond to complete the works.

[bookmark: _Toc225164675]CERTIFICATION OF HIGHWAY WORKS:
The Developer must apply to the Council separately in writing for the issue of the Part 1, Part 2 and Final Certificates. 
The Developer must carry out all notified remedial works without delay and at their own cost. 
The Council will inspect the works again and, subject to all remedial works being completed to its satisfaction, will issue the Developer with a Part 2 Certificate within 28 working days of the completion of the remedial works. 
In addition, where the Works are also subject to a Section 104 Agreement of the Water Industry Act 1991, and the sewer is situated within the highway or is an integral part of the highway drainage system, the Part 2 Certificate will only be issued after a “Provisional Certificate” has been issued by the drainage Statutory Undertaker. 

[bookmark: _Toc225164676]MAINTENANCE PERIOD:
The Developer must arrange a joint inspection with the Council, in order to agree a definitive list of maintenance repairs deemed necessary, prior to the end of the 12 Month Maintenance. 
Within 20 working days of the joint inspection, the Council will send the Developer a list, in writing of all necessary repairs to be completed before the issue of the Final Certificate. 
The Final Certificate will only be issued when: 
· All S38 works, including remedial works, are satisfactorily completed 
· All payments under the Agreement, including any additional inspections and administration fees, and commuted sums have been paid to the Council
· The Developer has supplied the Council with two (2) sets of “As Built” drawings, including highway surface water drainage and any drainage situated outside the highway limits
· The Developer has provided the Council with a certificate that the sewers the subject of any S104 Agreement in relation to the development have been vested in the Water Authority 
· Following satisfactory completion of all the above requirements, BMBC will issue the Final Certificate and the works included in the Agreement will become maintainable at the public expense.
Routine maintenance of the streetlights and illuminated traffic signs during construction works is the responsibility of the developer. Also including the maintenance period and until the development is adopted, will be the responsibility of the Developer including the payment of energy charges. 
However, where the Council has installed the street lighting and illuminated traffic signs, the responsibility for maintenance will transfer to the Council once the development is placed on to the maintenance stage


[bookmark: _Toc225164677]CONTACT US:
For additional information or any other enquiries, please contact us at: HighwayAdoptions@rotherham.gov.uk 

or by post to: 

Highway Adoptions
Community Safety & Street Scene
Regeneration & Environment 
Rotherham Metropolitan Borough Council, 
Riverside House, 
Main St, 
Rotherham, 
S601AE

Visit our website: http://www.rotherham.gov.uk
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